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2

INTRODUCTION
If this court determines that the public is bound by the iriformation contained in the
public records maintained under the UCC then this matter is resolved as a matter of law
and the fraud claim of the Timothy's fails because there would be no reasonable reliance.
The Timothy's would have constructive notice of the lien and therefore no fraud.
On the other hand if the court determines that the Timothy's are not bound by
what is available by searching the public records then such a ruling completely
undermines the whole purpose of notice filings whether it is under the UCC or the land
records at the County Recorder's office. A primary purpose of1 the UCC filing system and
the land records at the county records office is to avoid the very problem that arises in this
case with a he said - she said, situation with one party claiming that the other party
represented there were no liens and the defending party claiming there was no such
representation made.
The Timothy's should be bound by what they could have learned from the UCC
records had they taken the time or effort to conduct a search.
POINT I

THERE ARE THREE IMPORTANT POINTS TO KEEP IN MIND;
THE KEETCHS' WERE WORKING THROUGH A BROKER;
THE TIMOTHY'S WERE EXPERIENCES HORSE PEOPLE AND
BOTH OF THE TIMOTHY'S HAD THEIR REAL ESTATE
LICENSE.

The Timothys make three important points in their brief: 1). "Rebecca Mendenhall
brokered the loan at issue in this case." (Appellee's brief page 40, third line from the
bottom. 2). "Moreover, the Timothy's owned and raised several horses. They were
experienced in raising and selling horses" (Appellee's brief page 35, sixth line from the
bottom). 3). The Timothy's had their real estate licenses. (T:407: 7-9)
Terri Keetch testified that it was improper for her to negotiate directly with the
Timothy's because they were using a broker:
Q. Did you disclose to Paul Timothy that you were currently in bankruptcy
at the time of the meeting?
A. It wasn't asked.
Q. So did not disclose it to him.
A. No.
Q. Did you disclose to Paul Timothy that you were-that you owed money
to MSF Properties, and that you had secured that loan with He's a Son of a
Dunn?
A. No, we were using a broker, so it's not really customary for the person
getting the loan to speak directly with the lender, and I was actually just
doing Becky a favor. Becky called me and said that she could couldn't take
him up to see the horse, because she had an appointment, and so could I?
(T:118:17 to 119:4)
POINT II
REASONABLE RELIANCE IN THIS MATTER IS A
QUESTION OF LAW NOT FACT.
Timothys assert that reasonable reliance is a factual matter within the providence
of the jury and cites Armed Forces Ins. Exchange v. Harrison, 203 UT 14, 34, 70 P.3d 35.
The Keetches assert that the issue of reasonable reliance in this matter is not a factual
issue but rather a legal issue for this Court to decide based upon constructive notice. The
4

case cited by the Timothys clarifies that reasonable reliance may not always be a factual
issue and that there are occasions in which reasonable reliance tan be determined as a
matter of law. The Court in Armed Forces stated as follows:
While the question of reasonable reliance is usually a matter within
the province of jury, there are instances where the Court may conclude as a
matter of law there was no reasonable reliance. Gold Standard, Inc., v.
Getty Oil 715 P.2d 1060, 1067 Utah 1996 (citations omftted). If a party
learns that the representation is not accurate, continued Reliance on that
representation is unreasonable. Id. 1068.
The issue before this Court is whether as a matter of law the constructive notice
given by the UCC filings gave constructive notice to the Timothys of the lien and
consequently if they have notice of the lien, they could not have reasonably relied on a
contrary representation (which the Keetches deny ever occurred).
The District Court limited the claim for fraud to one single allegation in the
complaint that "That Hesa Son of a Dun was free and clear of all liens and encumbrances
and could be used by the Defendants as collateral for the aforementioned loan" (see
discussion at the beginning of Keetches principle brief). The Court narrowed the scope
even further as follows:
Certainly, they did pledge the horse called He's a Son of a Dun as collateral
for the aforementioned loan. (T:545: 11-12)
The Timothys attempt in their brief to broaden the scope of the fraud claim by
raising evidence related to credibility but then use that same evidence to try and bolster
their fraud claim by claiming wrongdoing in unrelated areas spch as how the money was
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spent; or whether they filed bankruptcy etc,. The single allegation relating to an alleged
representation that "Hesa Son of a Dun was free and clear of liens and encumbrances" is
the sole basis upon which fraud can be established based upon the limitations given by the
Trial Court.
On the issue of reasonable reliance and constructive notice, based upon public
records, there are a number of cases which are instructive on the issue:
This Court in Dispain v. Dispain, 855 p.2d 254 (UT App. 1993) stated the
following as it relates to reasonable reliance:
However, where that reliance is not reasonable, there can be no claim of
fraud. See Brown v. Richards, 840 P.2d 143, 148-49 (Utah App. 1992), cert,
denied, P.2d (Utah 1993).
The trial court explicitly found that Mrs. Despain had not proven she
reasonably relied on the alleged representations of Dr. Despain. We agree.
We have reviewed the conflicting evidence and are not convinced that the
following findings made by the trial court are clearly erroneous:
33. Mrs. Despain did not trust her husband as to the marital
property. She told her counsel that [**9] her husband was
hiding assets. She asked her counsel to investigate the marital
assets because of that mistrust. She instructed her counsel to
physically investigate the contents of a safety deposit box
because she did not trust Dr. Despain's representations as to its
contents.
34. At the time of the divorce, formal written discovery was
conducted, and Dr. Despain, his lawyer, and his accountant were
deposed. All documents requested were produced. Phillip
Fishier [Mrs. Despain's attorney] testified that no one hindered
him from his investigation of the marital assets.
35. Mrs. Despain was represented by able counsel during
the divorce proceedings and at the time the Quit-Claim Waiver
and Release of Claims was signed.
6

36. The record status of the Cottonwood property was
public record, and was readily available for examination and
inspection.
37. On October 21, 1976, Mrs. Despain's counsel wrote to
Dr. Despain's counsel . . ., stating he wanted to obtain a title
report to verify that R&D Investment Company owned the
property. Mr. Fishier testified that he wanted to be sure that the
trust deed to be given by R&D to secure the $ 75,000.00
payment to Mrs. Despain would [**10] be legally sufficient.
On the contrary, the evidence supports these findings. Accordingly, we affirm
the trial court's ruling that Mrs. Despain did not meet her evidentiary burden
regarding reasonable reliance.2
Although this Court did not specifically state that the on|y basis for finding there
was not reasonable reliance was based upon the information that could be obtained from
public records, it certainly was at least one of the important factors in the Court's
determination that there was not reasonable reliance because the information was readily
available in the public record.
The Utah Supreme Court in Arnold Industries, Inc. v. Lpve, 63 P.3d 721 stated in
pertinent part as follows:
2. Reasonable Reliance
[*P19] Arnold contends that Love cannot establish the reasonable reliance
necessary to invoke estoppel by deed "because all of the defects in the
purported grant of easement were a matter of public record'' and therefore
Love could not reasonably rely on the existence of the easement. In so
doing, Arnold concedes, however unwittingly, that any nominally diligent
investigator, including itself, could have discovered all of the relevant
deeds. As discussed below, both the defects and the correction were a
matter of public record and accessible to Arnold as well as to Love.
[*P35] Therefore, we hold that Arnold had constructive notice of an
7

easement and that an investigation of reasonable diligence within the public
record would have given him actual notice of an easement. The County
Recorder's failure to abstract the 1991 corrective warranty deed to Arnold's
property in the tract index did not deprive Arnold of notice of the easement,
[***27] nor put discovery of the easement outside the range of reasonable
diligence.
The Utah Supreme Court in First American Title Insurance Company v. J.B.
Ranch, Inc., 966 P.2d 834 stated in pertinent part as follows:
We note that J.B. Ranch is correct that there are two types of constructive
notice that are generally recognized.
One kind of constructive notice is notice which results from a record or
which is imputed by the recording statutes; and the other is notice which is
presumed because of the fact that a person has knowledge of certain facts
which should impart to him, or lead him to5 knowledge of the ultimate fact.
66 C.J.S. Notice § 6 (1950) (footnotes omitted). We also agree that Utah
law recognizes both types of constructive notice. The first type is evidenced
in the Utah Recording Statute, Utah Code Ann. § 57-3-2(1), which provides
that documents and instruments filed with the county recorder pursuant to
this statute "impart notice to all persons of their contents." ] Our case law
has also recognized the second type of constructive notice-inquiry notice.
See County [**10] Bd. of Equalization v. State Tax Cornm'n, 789 P. 2d
291, 294 (Utah 1990) (stating in dictum that purchaser had inquiry notice of
unassessed property taxes); Meyer v. General American Corp., 569 P.2d
1094, 1097 (Utah 1977) (stating that "constructive notice can occur when
circumstances arise that should put a reasonable person on guard so as to
require further inquiry on his part"); Universal C.I.T. Corp. v. Courtesy
Motors, 8 Utah 2d 275, 277-78, 333 P.2d 628, 629 (1959) (holding that the
buyer was on inquiry notice that title to motor vehicle was defective); Salt
Lake, Garfield & W. Ry v. Allied Materials Co., 4 Utah 2d 218, 291 P.2d
883, (1955) (explaining and applying the doctrine of inquiry notice).
The appellate courts have consistently upheld the constructive notice provisions
when one records documents pursuant to statute.
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POINT III
THE TIMOTHYS POINT TO WHAT THEY CONSIDER
THE INCONSISTENT TESTIMONY OF THOMAS
KEETCH AND TERI KEETCH. WHEN THE ACTUAL
TESTIMONY IS CONSIDERED THE STATEMENTS
ARE NOT INCONSISTENT SO AS TO AFFECT
CREDIBILITY.
At pages 19-25, the Timothys point out what they perceive to be the
inconsistencies in the testimony of the Keetches. When one considers the actual evidence
as opposed to the conclusions drawn from the evidence by the Timothy's the statements
are not inconsistent nor are they not credible. Many of the statements by the Timothys are
taken out of context and misconstrued or give one an impression different than what was
meant when considered with the context for which the statement was made.
I

Claims related to Thomas Keetch:
a. The Timothys claim:

Thomas Keetch testified that he was "not for sure" if he used the loan proceeds to
meet payments on his home. (T:25:15-17) He went on to say that he did use the loan
proceeds to pay off his mortgage. (T:26:8-l 1) He also stated that he didn't know if he
paid $10,000.00 from the loan proceeds toward rental property. (T:28:l 1-14) He
corrected his testimony by stating that he had paid $10,000.00,towards the rental property.
(T:29:2) Appellee's brief page 19.
The actual testimony offered by Thomas Keetch is as fallows:
Q.
A.
Q.
A.

Well, you paid your home mortgage, correct?
I'm — I don't know exactly where, if we paid our own home mortgage or
not, to be honest with you.
Will you opened that envelope. You were deposed on March 15, 2005; is
that correct, correct?
Correct.
9

Q.

Mr. Black and I flew down to Phoenix, Arizona and met you down there,
correct?
A.
Yes.
Q.
And you were placed under oath at that time?
A.
Yes.
Q.
And at that time you agreed to tell the truth as though you were in a court of
law, under penalty of perjury, correct?
A.
Yes.
Q.
Turn to page 31 of that. Do you see on line 15 there, you say, "We
used it for various things, like our - - we were behind on our home."
Correct?
A.
Yes.
Q.
So in 2005 you testified that you used the proceeds of the Timothy loan to
get your - - so that you would not be behind on your home mortgage
anymore, correct?
A.
Correct.
Q.
Today you were saying you don't remember if that's true or not?
A.
Well, I, — we could have done. I don't know exactly, you know, I haven't
really thought about it.
Q.
Has your memory faded?
A.
What do you mean?
Q.
Can you not remember anymore?
A.
Yeah, I can remember. Yeah, we probably did.
Q.
In your deposition, you didn't say probably, you said you did.
(T:25:18-26:23)....
Q.

A.
Q.
A.
Q.
A.
Q.

A.
Q.

(by Mr. Abbott)
Okay, so you paid about $10,000 towards a rental
property — towards the mortgage on a rental property you owned in Salt
Lake City, correct?
I don't know.
You don' t know?
No. It could have been. I don't know.
Go to page 31 of your deposition, line 18.
Page 30?
Thirty-one, line 18. Do you see there where it says, "We also had the rental
property with Jeff Kasteler was going into foreclosure, because he was no
longer making his payments, and we needed like a $10,000 payment so it
wouldn't go into foreclosure"?
Yeah.
So in your deposition you testified that you paid $10,000 to that rental
10

A.
Q.
A.

property?
Right, correct.
Today, you are not willing to - It is not that I'm not willing or anything. It is just that I haven't — I haven't
traced where the money has gone or went because I didn't feel that it was
relevant. I haven't. T:28:l 1 to T:29:6)

b. The Timothys claim:
u

He also stated that he didn't feel that telling the court where the
loan proceeds went was relevant." (T:29:4-6)

Mr. Keetch's actual testimony is as follows:
Q.

So in your deposition you testified that you paid $ 10,000 to the rental
property.
A.
Right, correct.
Q.
Today, you are not willing to - A.
It is not that I'm not willing or anything. It is just that I haven't — I haven't
traced where the money has gone or went because I didn't feel it was
relevant.
(T:28:25-29:6)
Mr. Keetch was not saying he was unwilling to tell the court nor that it was not
relevant to the court, he was stating that he was not prepared to identify how the money
was spent because he had not realized that he would be asked those questions. It should
be noted that the issue of how the money was spent was never plead as an issue of fraud
nor does the contract make any reference to limitations on how the money was to be
spent.
c. The Timothys claim:
He also testified that he didn't know if he had paid $15,000.00 to Carol
Brown. (T:30:2) Then he testified that he thought it w^s ten (T:30:4). Then
11

he admitted in his deposition he had, in fact, testified that he paid
$15,000.00 to Carol Brown, his mother-in-law. (T:30:8-10) (Appellee's
brief page 19.)
The actual testimony of Thomas Keetch reads:
All right, you also paid, I think your testimony was you paid $15,000 to
Carol Brown, correct? Did you pay $15,000 to Carol Brown?
A
I don't know.
You don't know?
Q
I thought it was ten.
A
You thought it was ten? Okay, lets okay to page 32 of your deposition. You
Q
see line No. 2? Start reading there.
A,
Yeah, it says 15.
So in your deposition you testified you paid 15,000 to Carol Brown.
Q
Yes.
A
And who is Carol Brown?
Q
My mother-in-law.
A
(T:29:24-30:12)
Q

Mr. Keetch did not change his testimony he said he did not know what was paid to
Carol Brown.
d. The Timothys claim:
"Then he testified that he possibly used the loan proceeds to register a car"
(T:33:2-4). The Timothys did not make a statement in their brief as to how that statement
was inconsistent or somehow impeached his incredibility.
e. The Timothys claim:
"He went on to state that he paid $5,000.00 in earnest money to a real estate broker, Id. at
11-14." The Timothys do not make any reference as to how that statement is inconsistent
or impeaches his credibility.
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f. The Timothys claim:
"He then stated that he had used the loan proceeds to purchase Hew tires on his personal
vehicle but that this expenditure was business related because i^ would help him to set up
a therapeutic ranch." (T:34:3-12). Appellees'brief page 19.
Mr. Timothy's actual testimony reads:
So that money was spent for the purpose of going after the therapeutic
ranch. But would it be fair to say that the other nioney was just spent kind
of to help you guys get by while you were trying to get other loans?
No, it was all used in conjunction with trying to secure this loan.
A.
So buying a new set of tires for your car, in your opinion, is purposely doing
Q.
that in order to obtain another loan in order to purchase the therapeutic
ranch?
Well, it will help.
A.
(T:34:3-12)
g. The Timothys claim:
He also stated that he had paid the Timothys over $70,000.00 in restitution
for payment on a note. (T:38:1-4) He then stated that he didn't know that
he had paid that amount (T:41:24-25, 42:1-7) (Appellee's brief page 20)
Mr. Keetch's actual testimony reads as follows:
Q
A
Q
A
Q
A.
Q
A
Q
A
Q
A
Q
A

How much have you paid them?
I believe it is over 70,000.
When did you give that money to them?
It was over time, over- Over time? Do you remember when the first payment was made?
No.
Do you remember when the last payment was made?
Not the exact date.
How do you know it was over 70,000?
Because the - - that's what the court records show.
When you say "court records," what do you mean by that?
That's what the court records show. That's what I mean.
You are talking about a criminal case in Salt Lake City; is that right?
Correct.
13

Q.

And in that criminal case you were ordered to pay restitution to Paul and
Janice Timothy, correct?
A.
I agreed to pay, yeah.
Q.
OK and the judge, as far as you know, signed a piece of paper saying that
you would need to pay that as part of your plea agreement in that case,
correct?
A.
Yes.
Q.
OK, so you made payments to the court on a monthly basis for a period of
time?
A.
Yes.
Q.
Isn't it true that you only paid $60,000 to the court?
A.
No.
(T:38:l-39:6)
On the issue of payment of money, Mrs. Timothy testified as follows:
Q:

Okay. Have you ever received any money from Tom or Teri Keetch with
regard to this loan?
A.
In regard to this promissory note, no. We did receive some money through
the criminal case, through the court in Salt Lake.
Q.
Okay. Those checks came from the court?
A.
They did. And it was our understanding that that would have nothing to do
with this case. They made that very clear to Paul.
Q.
Who made that clear?
A.
There was a woman that he was working with over there that was part of
the court.
Q.
Were you in part of that conversation?
A.
No, I did not go to those proceedings. I was pretty fed up at this point in
time, and I have three little kids.
Q.
Do you know how much money you received from the court?
A.
About $60,000.
(T:287:9-288:2)
Mr. Timothy testified with regard to the money that he received as follows:
Q.
A.

Okay. Can you tell me what you have received?
Through the DA's office, they have an option, as I understood it, to come
up with $60,000.00 paid through the DA's office or they would be
incarcerated. (T:401:4-7)

14

In short, Mr. Keetch believed that they had paid $70,0001.00 and both Paul and
Janice Timothy represented that $60,000.00 had been paid. In reality the Court found in
finding 28 that the Keetches actually paid $63,677.93. If Thomas Keetches testimony that
he thought that they had paid $70,000.00 impeaches his credibility, then the Timothys
credibility would equally be impeached in that they received more money than they
represented was paid to them.
h. The Timothys claim:
"He testified that he had nothing to do .... with arranging for the loan. (T:47:13-25)"
The actual testimony offered by Mr. Keetch states:
Q.
A.

Q.
A.
Q.
A.

You and Teri were cooperating with each other iifi attempting to get that
single loan from the Timothys?
We didn't work at all to get the loan from the Timothys. We didn't work
together to get it from the Timothys. It was Becl^y called us and said, I have
someone who will do the loan for you.
Well, Teri met with the Timothys at McDonald in Lehi, correct?
Correct.
So whether we call that work or something else, I would call that working
to try and get the loan, to go and meet —
Well, I had nothing to do with it.

The statement from Mr. Keetch is taken out of context. Mr. Keetch was stating
that he had nothing to do with locating a lender. Mr. Timothy's own testimony was that
the first contact he had with Mr. Keetch was at the closing. The statement is not
inconsistent or impeaches any testimony.
i. The Timothys claim:
He testified that he signed the promissory note and the court admitted
15

copies of the signed note into evidence. (T:34:13-24) (Appellee's brief
page 20)
There is no other explanation from the Timothys how that is inconsistent or
weights on Mr. Keetches credibility.
j . The Timothys claim:
Then he testified that he entered into the initial loan from MSF properties
(T:51:20-24)(Appellee's brief page 20)
The foregoing statement appears to suggest that the promissory note with the
Timothys was entered into and then the note with MSF properties. However, clearly the
loan with MSF properties which was the basis of the UCC filing was entered into first.
Counsel is uncertain what the purpose of the statement is for.
k. The Timothys claim:
He testified that the horse was worth $125,000.00-175,000.00 but that he
only listed the horses value at $50,000.00 on his bankruptcy petition.
(T:58:15-17; 60:17-20). He later stated that this represented his equity in
the horse, but then changed that to the horses fire sale value (T:88:15-18).
Mr. Keetch explained as follows:
Q.
A.
Q.
A.
Q.
A.

Counsel asked you the question that as part of your bankruptcy
proceedings that you valued the horses at $50,000?
Correct.
And you wanted to give an explanation as to how that came about?
Yes.
Okay, will you explain that to us?
Well, our attorney at the time said when you are valuing your assets,
it was going to be a fire sale, if you were going to sell the horse that
day, any of your assets, whether it be a CD, like music or anything
like that, then the value was greatly reduced because you have to sell
it that day.
16

Q.
A.
Q.
A.

And wouldn't the value of those horses be reduced by the amount
that was owing or outstanding for loans on those slame assets?
Now what?
If you have a horse that's worth $150,000, but you owe $ 100,000 on
it, isn't the asset worth the difference?
Yes. (T:81:ll to 82:7)

1. The Timothys claim:
He also testified that he put down an inaccurate monthly income on his
bankruptcy petition. (T:62:l 1-13) (Appellee's brief page 20)
When Mr. Keetch was given an opportunity to explain he testified as follows:
Mr. Black: Right. So, in other words, for bankruptcy purposes, if that
was a misevaluation for bankruptcy purposes, he was reporting more
income than he was actually making in terms of the bankruptcy and
typically in a bankruptcy, you would, if you are going to do something that
is not honest you would undervalue what you were actually earning.
The Court, so what was he really making?
Q.
A.

(By Mr. Black)
What do you think were you making at the time?
Well, I was doing different jobs, along with doing this, and so I worked as a
contract laborer, working - doing promotions and stuff for like the Utah
County Fair and stuff. And so that month I could have made 4 or $5,000.
So it wasn't like a steady stream.
Q.
So there may have been months, but at that time that was what you were
actually making?
A.
Right.
(T:82:24-83:6)
1. The Timothys claim:

"Timothy Keetch testifed that: "I never talked to the Timothys. I never said
anything to them." (T:44:23-24) (Appellee's brief page 20).
The actual testimony of Thomas Keetch reads:
Q:

We just read the whole handwritten paragraph right there.
17

A.
Q.

That we got a loan from the Timothys through a broker, correct.
Okay, that part is true. What about the part where it says and you
communicated indirectly via a broker with the Timothys and made a
reckless, material omission as to the fact that the property used as security
for the loan had been previously pledged? Is that part true?
A.
Well I never talked to the Timothys. I never said anything to them.
Q.
Okay. Is that part true? It doesn't say you spoke to the Timothys there.
(1:44:14-45:1)
m. The Timothys claim:
Additionally that Jake Stevens testified that Thomas and Teri Keetch were
present when Paul Timothy came to look at Hesa Son of a Dun (T: 176:1223) (Appellee's brief page 20).
That statement impeaches Jake Stevens not Thomas Keetch. Paul Timothy himself
testified that Tom Keetch was not present in the meeting with Jake Stevens and that the
only occasion in which he met Tom Keetch was at the closing. Mr. Timothy testified:
Q.

All right, let me talk to you about the - let me just see if I can pin it down a
little bit first. The only meeting you have with Teri was the McDonald's
meeting.
A.
It was uh-huh (affirmative).
Q.
The only meeting you had with Tom Keetch was the meeting at closing?
And I'm talking about prior to signing the agreement.
A.
That would be true. Well, Teri followed me out to Jake's if that is what you
are asking me. It wasn't just the one location, we went out there, and we
had discussions for about 20 minutes.
(T:409:5-15)
II. Claims related to Teri Keetch:
The Timothys also assert certain statements which they claim constitutes
inconsistent testimony of Teri Keetch. Many of the statements in the brief of the
Timothys inaccurately reflect the actual testimony.
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a. The Timothys claim:
"Ten testified that she did not tell Paul and Janice Timothy that she owned
a horse named Skip Suzy's Bar when she entered a loan agreement with
them." (T:98:l 1-17) When presented with contrary statements from her
deposition, she then stated that her deposition was inaccurate because she
had not made that statement to the Timothys but was referring to Becky.
(T:98:5-9)(Appellee's brief page 22).
Teri Keetch actually testified as follows:
Q.

You told Paul and Janice Timothy that you owned Skip Susie Bars at the
time that you entered into the loan agreement with them, correct?
A.
No.
Q.
You never told them that?
A.
No.
Q.
Go to page 99 of your deposition, please. On lin6 22,1 asked, "But you did
tell the Timothys that you owned Skip Susie Bars; is that right?" And what
was your answer?
A.
I'm sorry - Q.
Page 99, line 22. I asked you that question. What was your answer to my
question?
A.
It says, "I don't know if we discussed her by name specifically. I just told
them that I owned the horses that we were going to collateralize."
Q.
Okay. So would your deposition testimony be accurate that you told the
Timothys that the horses you were collateralizing on their loan were owned
by you?
A.
I told Becky that. The Timothys never asked me.
Q.
So in your deposition when I asked you the question, "Did you tell the
Timothys that?" and you said, "I told them that I owned the horses," that's
inaccurate?
A.
I was referring to Becky.
Q.
You were referring to Becky, not the Timothys.
A.
Yes.
(T:98:12-99:ll)
b. The Timothys claim:
At page 21 of the Timothys Brief, they then assert for purposes of claiming
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inconsistency that Teri Keetches testimony did not match the testimony of Mr. Timothy as
to what occurred at McDonalds and therefore Teri Keetches testimony was inconsistent.
Those statements are self serving and beg the question. Certainly Teri Keetch and Mr.
Timothy did not agree on what occurred nor did they agree on the substance of the
statements made at the meeting at McDonalds.
c. The Timothys claim:
"She went onto testify that she did not tell Paul Timothy that she needed the
money from this loan so that she could buy some therapy horses"
(T: 111:14-17 parathetical added for clarity). Later she testified: "The only
discussion that Mr. Timothy and I had at McDonalds was that he asked me
briefly about the non-profit, and so I may have told him in that, that we
would be purchasing therapy horses in that business. (T: 113:5-10)
(Appelle's brief page 22),
By making the foregoing assertion, it appears that the Timothys are asserting that
Teri Keetch represented that she was purchasing horses with the money but Mr. Timothy
even testified:
Q.
A.
Q.
A.
Q.
A.

So what you are saying is that Teri never represented to you that she would
use the money received from the loan to purchase additional horses?
She said to save the horses.
She never told you that the purpose of the moneys received would be, from
the loan, would be to purchase additional horses?
Save the horses, whatever that meant.
Okay, let me be specific. Is your testimony, did Teri ever represent to you
that the moneys received from the loan was to purchase additional horses?
I never heard that.

(T:411:14-25)
Both of the Timothys and the Keetches understood from Becky Mendenhall that the
long term financing had been approved and that it was only a matter of time to close the
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long term financing which would have paid off the Timothys; H^sa Son of a Dun and
other costs. The purchasing of therapy horses referred to by Teri Keetch was referring to
the expectation that once the long term financing was put into place that they would use
that money to purchase therapy horses. The Timothys make the hext statement in their list
of alleged inconsistencies which states:
This is different than testimony that she gave on the third day of
Trial when she stated, "I don't recall discussing any mares with him at
McDonalds." (T:482:12-13). Later Teri Keetch also testified that, in fact,
the purpose of the loan was not to help save some horses, (T:l 17:16-19)
The actual testimony of Teri Keetch given on the third day of Trial referred to
above is as follows:
Q.

Okay. But what about the general idea, that you needed the money to save a
group or a number of mares, would you agree with that?
A.
That I told him that that's what we needed it for?
Q.
Right.
A.
No. I would not agree with that.
Q.
Okay. Would it be fair to say that you told him at McDonald's that you
intended to purchase a group of mares?
A.
We didn't --1 don't recall discussing any mares With him at McDonald's.
Q.
Okay. Would it be fair to say at McDonald's that you told him you intended
to purchase a group of therapy horses?
A.
No, I didn't say that.
Q.
You never said that at McDonald's to him.
A.
No.
(T:482:4-16)
The Timothys then give the following portion of testimony.
Q.

A.

And your answer in your deposition was, "And I probably did say something
like, you know, we are trying to get the nonprofit organization and we need
to purchase the therapy horses."
Correct. And I believe I said earlier in my testimony that I don't recall
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Q.

A.

discussing any mares at all. We may have - he may have - we did talk about
the nonprofit organization, as I said in my testimony earlier, and if we did it
would have been, but, ultimately, that is our goal is to purchase therapy
horses. We can't have a therapy ranch without therapy horses.
Okay. I had asked you in your deposition, page 157, line 10, "All right. And
isn't it true that that is probably a little bit misleading to the Timothys in that
they thought that the money would be used to purchase those horses?" And
your answer was?
"Yeah, if that's what they thought, that is misleading."

(T:483:3-20).
The question from counsel for the Timothys presupposes that the Timothys
believed that the money was going to be used to purchase therapy horses. When Ms.
Keetch testified in the last sentence, "Yeah, if that's what they thought, that is
misleading." She is merely making the statement that if the Timothys believed that the
money was to be used to purchase therapy horses that they had been mislead or otherwise
were mistaken. In reality based upon Mr. Timothy's own testimony, he stated that he
knew that the money was not being used to purchase therapy horses. He believed that the
money was going to be used to pay off horses. (See testimony of Mr. Timothy set out
above.) The forgoing is further clarified in the following exchange:
Mr. Black: Objection, that's not reflective of his testimony. When I specifically
asked him the question in the amended complaint, he said, "No, there
was never any discussion as to the purchase of mares."
Mr. Abbott: I'm just wondering if she would agree with the statement.
Q.
(By Mr. Abbott) Okay. Would you agree, would your testimony
today be that if Paul had been under the impression that this money
was going to be used to purchase a herd of mares that would have
been misleading?
The Court: Counsel, first of all, the question makes no sense. Secondly, it is not
based on his testimony. He emphatically said time after time that the
money - she told him the money was going to be used to save the
22

mares.
Mr. Abbott: Right.
The Court: And I'm not sure when you use the term "nkisleading" what it refers
back to.
Mr. Abbott: Okay. (T:480:24 to 481:21
d. The Timothys claim:
The Timothys claim an inconsistency regarding the signihg of the contract. Terri
Keetch's actual testimony referred to is as follows:
The Court: Are you asking her to read it?
Mr. Abbott: Yeah, will you read that answer.
A.
Oh, I'm sorry. I was not there that day. So I can only assume that that is
because it was dated that day. I did not sign the promissory note and I am
sorry I thought you were referring to when they signed, I was not there when
they signed.
Q.
So when you said, I was not there that day you were only talking about the
portion of the day at which time you did not sign.
A.
Yeah, I must have been. Yes.
Q.
So today, your testimony was that Tom called yoi^ at work and you said, go
ahead and sign my signature on that document. Correct?
A.
Correct.
Q.
In your deposition you gave a different story.
A.
I don't recall.
Q.
Lets go to page 21 of your deposition. On line 8 I asked you the question,
OK. Are you aware, were you aware at the time that someone was signing
your name on this and your answer to that was "np."
A.
Not on that day.
You became aware of that later.
Q
A
Yes.
Then what did you answer to that.
Q
A
Yeah. When I saw it, yes.
And I asked how much later was that and your answer.
Q
A
I believe I saw within a few days afterwards.
OK. So when you gave your deposition, you said that you didn't find out
Q
that Tom had signed your signature for you until a couple of days later.
Which is different than what you said today.
No. I actually when we talked about him signing it, I never talked to him
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Q.
A.
Q.
A.

again about it. I didn't know if he did, didn't, what. We didn't discuss it
again for a few days.
So you are saying your deposition is consistent with your testimony.
Yes.
Nonetheless, you do agree that you are contractually bound by the
documents on Exhibit 5, the Contract and Exhibit 5, correct.
Yes.(T: 125:6 to 126:24)
e. The Timothys claim: Timothys allege that Teri Keetch was inconsistent

between her Trial testimony and her deposition testimony as it relates to the amount of
money paid to her mother. Teri Keetch's actual testimony reads as follows:
Q.

Just read my question on line 25 on page 44, "So either 20,000 or 35,000
went back to your mom, and you are not sure which?
And your answer was?
A.
"Right. And then I needed to pay a realtor back, I have paid 5,000 earnest
money for us up front."
Q.
So then you also paid a separate - that wasn't your mom, that realtor is a
different person?
A.
Correct.
Q.
And you paid a realtor $5,000 out of that money?
A.
Correct.
Q.
There was somebody in Virginia who you paid $15,000 to; is that right?
A.
Correct.
Q.
And then you paid your personal mortgage?
A.
Correct.
Q.
Do you disagree with Tom's testimony that you paid for tires and for vehicle
registration and that type of stuff?
A.
No. He probably did.
Q.
He probably did?
A.
Yeah.
The Court: So, I'm sorry, I got lost in the deposition. So in the deposition did she
say she paid 20 to 35 to her mom?
Mr. Abbott: She said it was either 20,000 or 35,000. She couldn't remember
which.
Q
(By Mr. Abbott)
Is that fair, Teri?
A.
That's fair, yeah. I thought it was around 20, and it was actually 15, so yeah.
(T:137:2-138:5)
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Timothys then go to the issue of Teri Keetch's managerial interest in Keetch Ranch,
Inc., to which Teri testified as set out at page 24 of the Timothy's memorandum that she
was not an employee of Keetch Ranch, Inc. The Timothys then assert the following:
Q.
Did she tell you it (The Keetch Ranch) wa$ her business?
A.
Yes.
(T:204:14-15) (Parenthetical added for clarity).
Kelly Castani's, Teri's own brother, also testified that he thought
Teri Keetch lied in her deposition. (T:208:l 1-12)
Mr. Castani testimony at trial was as follows:
Q.

(By Mr. Abbott) If she said back in 2002-2003 she was not an owner, she
was not a manager, and she was not an employee, would she be lying.
A.
No. You're asking that question from what I understand now?
Q.
No, from what you understood back, when you gave your deposition A.
When I gave the deposition back then I would have thought that she had
been lying, yes.
Q.
But you have had discussions with Teri since then about the subject, correct?
A.
Yes.
Q.
And she satisfied you that she was not lying about that?
A.
Absolutely.
(T:208:4-18)
f. The Timothys claim:
Jake Stevens also testified that he had heard some things about Teri Keetch
being dishonest. (T: 184:11-12) Mr. Stevens went on to say that Teri Keetch
had a reputation as a habitual liar in the community (T: 184:13) Moreover,
Jake Stevens testified that she had given him a check evlen though a
checking account to be drawn against was already closed. (T: 183:11 -12)
The actual testimony given by Jake Stevens is as follows:
Q.
A.
Q.
A.

Do you know about Teri Keetch's reputation for honesty?
I don't know too much about it. I mean, you hear a few things, you know.
What about in the horse industry?
Yeah, yeah, I have heard some things about dishonesty.
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Q.
A.

Q.
A.
Q.
A.
Q.
A.
Q.
A.

Just generally, what is her reputation for honesty in the horse industry?
Well, I would say, you know, to tell you the truth, she went to Arizona, so 1
didn't - 1 don't know that much about it but I have heard some things about
her being dishonest. But to tell you the truth, her circle was down in Arizona
and mine was up here, so I don't know that much down there.
So you have heard some things but not a lot?
Yeah.
What about Tom Keetch?
I don't know, Tom wasn't as involved in the horses as Teri was. I don't
know, never really heard anything about Tom.
Have you heard some people tell you that Teri was a habitual liar?
Yeah, I probably heard that before.
Would you agree with that?
From stories I have heard I would say yes. To me she was always fairly
good except for like I said that time, and there was probably one or two other
times. But it has been about seven, eight years. So much of them are hard to
recall. But yeah.

(T:183:15-184:19)
CONCLUSION
The Timothy's claim for fraud should be denied for their failure to search
UCC records. They are deemed to have had constructive notice of the lien and can not
now claim that they reasonably relied. In addition the Timothy's have failed to meet their
burden of proof by clear and convincing evidence that a misrepresentation was made.
DATED this

\l

day of Juni, 2010.
MICHAEL K. BLACK
Attorney for Appellant
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